
 

 

UNITED STATES
SECURITIES AND EXCHANGE COMMISSION 

WASHINGTON, D.C. 20549

FORM 8-K
CURRENT REPORT

Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934

   
Date of Report (Date of Earliest Event Reported):  February 13, 2006

MKS Instruments, Inc. 
__________________________________________
(Exact name of registrant as specified in its charter)

   
Massachusetts 000-23621 04-2277512

_____________________
(State or other jurisdiction

_____________
(Commission

______________
(I.R.S. Employer

of incorporation) File Number) Identification No.)
    

90 Industrial Way, Wilmington, Massachusetts  01887
_________________________________
(Address of principal executive offices)

 ___________
(Zip Code)

   
Registrant’s telephone number, including area code:  978-284-4000

Not Applicable 
______________________________________________

Former name or former address, if changed since last report

 

Check the appropriate box below if the Form 8-K filing is intended to simultaneously satisfy the filing obligation of the registrant under any of the following
provisions:

[  ]  Written communications pursuant to Rule 425 under the Securities Act (17 CFR 230.425)
[  ]  Soliciting material pursuant to Rule 14a-12 under the Exchange Act (17 CFR 240.14a-12)
[  ]  Pre-commencement communications pursuant to Rule 14d-2(b) under the Exchange Act (17 CFR 240.14d-2(b))
[  ]  Pre-commencement communications pursuant to Rule 13e-4(c) under the Exchange Act (17 CFR 240.13e-4(c))
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Item 1.01 Entry into a Material Definitive Agreement.

On February 13, 2006, the Registrant amended the annual salaries for certain of the Registrant's executive officers, effective as of January 1, 2006. A summary of
the 2006 salaries is attached to this Current Report on Form 8-K as Exhibit 99.1.

On February 13, 2006, the Registrant approved its 2006 Management Incentive Bonus Plan (the "Bonus Plan"). The Bonus Plan provides that the executive
officers of MKS are eligible to receive a cash bonus, calculated based on a specified percentage of their respective 2006 base salary (ranging from 40% to 75%),
upon achievement of identified MKS internal pro forma pre-tax earnings per share for the year ending December 31, 2006, and, in some instances, also partly
upon individualized financial objectives. A copy of the Bonus Plan will be filed as an exhibit to the Registrant's Annual Report on Form 10-K for the year ended
December 31, 2005.

On February 13, 2006, Mr. Berlinghieri's percentage target bonus under the Bonus Plan was increased from 60% of ba se earnings to 75% of base earnings. 

This Current Report on Form 8-K is also being filed to file the Registrant's form of restricted stock agreement under the Registrant's 2004 Stock Incentive Plan,
which is attached as Exhibit 99.2.
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SIGNATURES

Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned
hereunto duly authorized.

     
  MKS Instruments, Inc.
      
February 14, 2006  By:  /s/ Ronald C. Weigner 
    
    Name: Ronald C. Weigner
    Title: VP & CFO
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Exhibit Index

   
Exhibit No. Description

 
99.1  Summary of 2006 Compensatory Arrangements with Executive Officers
99.2

 
Form of Restricted Stock Award under the Registrant's 2004 Stock
Incentive Plan



Summary of 2006 Compensatory Arrangements with Executive Officers

     
John R. Bertucci  $450,000 

Executive Chairman     
Leo Berlinghieri  $450,000 

President and Chief Executive Officer     
Gerald G. Colella  $313,216 

Chief Business Officer and Vice President     
Ron Hadar  $235,018 

Vice President and General Manager, CIT Products     
Robert L. Klimm  $230,759 

Vice President and General Manager, Power and Reactive Gas Products Group

     
Frank Schneider  $225,000 

Vice President and General Manager, Ion Systems     
John A. Smith  $270,657 

Vice President and Chief Technology Officer     
William D. Stewart  $244,550 

Vice President and General Manager, Vacuum Products Group     
Ronald C. Weigner  $250,092 

Vice President and Chief Financial Officer



MKS INSTRUMENTS, INC.

Restricted Stock Agreement

Granted Under the 2004 Stock Incentive Plan

AGREEMENT made this      day of     , between MKS Instruments, Inc., a Massachusetts corporation (the “Company”), and
     (the “Participant”).

For valuable consideration, receipt of which is acknowledged, the parties hereto agree as follows:

1. Issuance of Shares.

The Company shall issue to the Participant, subject to the terms and conditions set forth in this Agreement and in the
Company’s 2004 Stock Incentive Plan (the “Plan”), [     ] shares (the “Shares”) of common stock, no par value, of the Company
(“Common Stock”). This Agreement shall evidence Participant’s ownership of the Shares, and Participant acknowledges that
he/she will not receive a stock certificate representing the Shares. The Participant agrees that the Shares shall be subject to
forfeiture as set forth in Section 2 of this Agreement and the restrictions on transfer set forth in Section 3 of this Agreement. The
Company or [broker] (or such other broker with which the Company has established a relationship) (“[Broker]”) shall retain
custody of the Shares until the Shares have vested in accordance with Section 2 of this Agreement. Upon vesting of the Shares, the
Company shall instruct its transfer agent to deposit the Vested Shares (as defined in Section 2(a) below) into the Participant’s
existing stock option account at [Broker] (the “Account”), subject to payment (through sale of a portion of the Shares in accordance
with Section 6) of all applicable withholding taxes.

2. Forfeiture.

(a) Definitions. “Forfeiture” shall mean any forfeiture of Shares pursuant to Section 2(b) below. “Unvested Shares” shall
mean all Shares that remain subject to Forfeiture pursuant to Section 2(b) below and “Vested Shares” shall mean all Shares that are
no longer subject to Forfeiture. “Vesting Date” shall mean the date that all Forfeiture provision lapses with respect to any Shares (or
the first business day thereafter if such date falls on a day when the market is closed). For purposes of this Agreement, “employ” or
“employment” with the Company shall include employment with a parent or subsidiary of the Company.

(b) Vesting Period. In the event that the Participant ceases to be employed by the Company for any reason or no reason
(except for death or disability), with or without cause, prior to [third anniversary from date of grant], then effective at the time of
such cessation, all Shares shall automatically be forfeited to the Company. In the event that the Participant ceases to be employed
by the Company by reason of death or disability prior to [third anniversary from date of grant], then, that percentage of the Shares
that is equal to the percentage of the period of time between the date of this Agreement and [third anniversary from date of grant],
that is remaining at the time of such death or disability, shall automatically be forfeited to the Company. For the purpose of this
Section 2, “disability” shall mean disability as defined in Section 216(i)(1) of the U.S. Social Security Act.

(c) Change in Control. Notwithstanding the foregoing, if, prior to [third anniversary from date of grant], and within two
years of the effectiveness of a Change in Control (as defined below), the Participant is (i) terminated by the Company without
Cause (as defined below) or (ii) terminates his employment for Good Reason (as defined below), then, 100% of the Participants
Unvested Shares shall immediately become Vested Shares and shall no longer be subject to the Forfeiture provisions under this
Agreement. For purposes of this section “Change in Control” means the first to occur of any of the following events: (I) any
“person” (as that term is used in Section 13 and 14(d)(2) of the Securities Exchange Act of 1934 (“Exchange Act”)) becomes the
beneficial owner (as that term is used in Section 13(d) of the Exchange Act), directly or indirectly, of fifty percent (50%) or more of
the Company’s capital stock entitled to vote in the election of directors; (II) the shareholders of the Company approve any
consolidation or merger of the Company, other than a consolidation or merger of the Company in which the holders of the common
stock of the Company immediately prior to the consolidation or merger hold more than fifty percent (50%) of the common stock of
the surviving corporation immediately after the consolidation or merger; or (III) the shareholders of the Company approve the sale
or transfer of all or substantially all of the assets of the Company to parties that are not within a “controlled group of corporations”
(as defined in Code Section 1563) in which the Company is a member. For purposes of this Agreement, “Cause” shall mean
conviction for the commission of a felony, willful failure by the Participant to perform his responsibilities to the Company, or
willful misconduct by the Employee. For purposes of this section, “Good Reason” shall mean termination of Participant’s
employment by the Participant within 90 days following (I) a material diminution in the Participant’s positions, duties and
responsibilities from those described in this Employment Agreement, (II) a material reduction in the Participant’s base salary (other
than a reduction which is part of a general salary reduction program affecting senior executives of the Company), (III) a material
reduction in the aggregate value of the pension and welfare benefits provided to the Participant from those in effect prior to the
Change in Control (other than a reduction which is proportionate to the reductions applicable to other senior executives pursuant to
a cost-saving plan that includes all senior executives), (IV) a material breach of any provision of this Employment Agreement by
the Company or (V) the Company’s requiring the Participant to be based at a location that creates for the Participant a one way
commute in excess of 60 miles from his primary residence, except for required travel on the Company’s business to an extent
substantially consistent with the business travel obligations of the Participant under this Employment Agreement. Notwithstanding
the foregoing, a termination shall not be treated as a termination for Good Reason (I) if the Participant shall have consented in
writing to the occurrence of the event giving rise to the claim of termination for Good Reason or (II) unless the Participant shall
have delivered a written notice to the Company within 30 days of his having actual knowledge of the occurrence of one of such
events stating that he intends to terminate his employment for Good Reason and specifying the factual basis for such termination,
and such event, if capable of being cured, shall not have been cured within 30 days of the receipt of such notice.



(d) Notice. Within 90 days after any Forfeiture, the Company shall provide the Participant (or his estate) a written notice
of forfeiture, specifying the number of Shares forfeited. Failure to provide such notice on a timely basis shall have no effect on the
Forfeiture of the Shares.

3. Restrictions on Transfer.

The Participant shall not sell, assign, transfer, pledge, hypothecate or otherwise dispose of, by operation of law or otherwise
(collectively “transfer”) any Unvested Shares, or any interest therein, except that the Participant may transfer such Unvested Shares
(i) to or for the benefit of any spouse, children, parents, uncles, aunts, siblings, grandchildren and any other relatives approved by
the Board of Directors (collectively, “Approved Relatives”) or to a trust established solely for the benefit of the Participant and/or
Approved Relatives, provided that such Unvested Shares shall remain subject to this Agreement (including without limitation the
terms of Forfeiture and the restrictions on transfer set forth in this Section 3) and such permitted transferee shall, as a condition to
such transfer, deliver to the Company a written instrument confirming that such transferee shall be bound by all of the terms and
conditions of this Agreement or (ii) as part of the sale of all or substantially all of the shares of capital stock of the Company
(including pursuant to a merger or consolidation), provided that, in accordance with the Plan, the securities or other property
received by the Participant in connection with such transaction shall remain subject to this Agreement.

4. Restrictive Legends.

All certificates representing Shares shall have affixed thereto a legend in substantially the following form, in addition to any
other legends that may be required under federal or state securities laws:

“The shares of stock represented by this certificate are subject to restrictions on transfer and to forfeiture as set
forth in a certain Restricted Stock Agreement between the corporation and the registered owner of these shares
(or his predecessor in interest), and such Agreement is available for inspection without charge at the office of
the Secretary of the corporation.”

5. Provisions of the Plan.

(a) This Agreement is subject to the provisions of the Plan, a copy of which is furnished to the Participant with this
Agreement.

(b) Upon the occurrence of a merger of, or acquisition of, the Company, the Forfeiture provision and other rights of the
Company hereunder shall inure to the benefit of any successor to the Company.

6. Withholding Taxes; Section 83(b) Election.

(a) The Company’s obligation to deliver Shares to the Participant upon the vesting of such shares shall be subject to the
satisfaction of all applicable federal, state and local income and employment tax withholding requirements (“Withholding Taxes”).
In order to satisfy all Withholding Taxes due upon vesting of the Participant’s Shares, the Participant agrees to the following:

(b) As a condition to receiving any Vested Shares, on the date of this Agreement, the Participant must execute the
Irrevocable Standing Order to Sell Shares attached hereto, which authorizes the Company and [Broker] to take the actions
described in this subsection 6(b) (the “Standing Order”). The Participant authorizes [Broker] to sell, at the market price and on the
applicable Vesting Date the number of Vested Shares that the Company has instructed [Broker] is necessary to obtain proceeds
sufficient to satisfy the Withholding Taxes. The Participant understands and agrees that the number of Vested Shares that [Broker]
will sell will be based on the closing price of the Common Stock on the last trading day before the Vesting Date. The Participant
agrees to execute and deliver such documents, instruments and certificates as may reasonably be required in connection with the
sale of the Vested Shares pursuant to this Section 6.

(c) The Participant agrees that the proceeds received from the sale of Vested Shares pursuant to Section 6(b) will be used
to satisfy the Withholding Taxes and, accordingly, the Participant hereby authorizes [Broker] to pay such proceeds to the Company
for such purpose. The Participant understands that to the extent that the proceeds obtained by such sale exceed the amount
necessary to satisfy the Withholding Taxes, such excess proceeds shall be deposited into the Account. Participant further
understands that any remaining Vested Shares shall be deposited into the Account.

(d) The Participant acknowledges and agrees that, in the event that there is not a market in the Common Stock, the
Company will have the right to make other arrangements to satisfy the Withholding Taxes due upon vesting of Participant’s Shares,
including, but not limited to, the right to deduct amounts from salary or payments of any kind otherwise due to the Participant, or
withhold in Shares, provided that the Company only withholds the amount of Shares necessary to satisfy the minimum withholding
amount.

(e) The Participant has reviewed with the Participant’s own tax advisors the federal, state, local and foreign tax
consequences of this grant and the transactions contemplated by this Agreement. The Participant is relying solely on such advisors
and not on any statements or representations of the Company or any of its agents. The Participant understands that the Participant
(and not the Company) shall be responsible for the Participant’s own tax liability that may arise as a result of this grant or the
transactions contemplated by this Agreement. The Participant understands that it may be beneficial in many circumstances to elect
to be taxed at the time the Shares are issued rather than when and as the Forfeiture provisions lapse by filing an election under
Section 83(b) of the Code with the I.R.S. within 30 days from the date of purchase. THE PARTICIPANT ACKNOWLEDGES



THAT IT IS THE PARTICIPANT’S SOLE RESPONSIBILITY AND NOT THE COMPANY’S TO FILE TIMELY THE
ELECTION UNDER SECTION 83(b), EVEN IF THE PARTICIPANT REQUESTS THE COMPANY OR ITS
REPRESENTATIVES TO MAKE THIS FILING ON THE PARTICIPANT’S BEHALF.

(f) The Participant represents to the Company that, as of the date hereof, he is not aware of any material nonpublic
information about the Company or the Common Stock. The Participant and the Company have structured this Agreement to
constitute a “binding contract” relating to the sale of Common Stock pursuant to this Section 6, consistent with the affirmative
defense to liability under Section 10(b) of the Securities Exchange Act of 1934 under Rule 10b5-1(c) promulgated under such Act.

7. Miscellaneous.

(a) No Rights to Employment. The Participant acknowledges and agrees that the vesting of the Shares pursuant to
Section 2 hereof is earned only in accordance with the terms of such section. The Participant further acknowledges and agrees that
the transactions contemplated hereunder and the vesting schedule set forth herein do not constitute an express or implied promise of
continued engagement as an employee or consultant for the vesting period, for any period, or at all.

(b) Severability. The invalidity or unenforceability of any provision of this Agreement shall not affect the validity or
enforceability of any other provision of this Agreement, and each other provision of this Agreement shall be severable and
enforceable to the extent permitted by law.

(c) Waiver. Any provision for the benefit of the Company contained in this Agreement may be waived, either generally
or in any particular instance, by the Board of Directors of the Company.

(d) Binding Effect. This Agreement shall be binding upon and inure to the benefit of the Company and the Participant
and their respective heirs, executors, administrators, legal representatives, successors and assigns, subject to the restrictions on
transfer set forth in Sections3 and 4 of this Agreement.

(e) Notice. All notices required or permitted hereunder shall be in writing and deemed effectively given upon personal
delivery or five days after deposit in the United States Post Office, by registered or certified mail, postage prepaid, addressed to the
other party hereto at the address shown beneath his or its respective signature to this Agreement, or at such other address or
addresses as either party shall designate to the other in accordance with this Section 7(e).

(f) Pronouns. Whenever the context may require, any pronouns used in this Agreement shall include the corresponding
masculine, feminine or neuter forms, and the singular form of nouns and pronouns shall include the plural, and vice versa.

(g) Entire Agreement. This Agreement and the Plan constitute the entire agreement between the parties, and supersedes
all prior agreements and understandings, relating to the subject matter of this Agreement.

(h) Amendment. This Agreement may be amended or modified only by a written instrument executed by both the
Company and the Participant.

(i) Governing Law. This Agreement shall be construed, interpreted and enforced in accordance with the internal laws of
the Commonwealth of Massachusetts without regard to any applicable conflicts of laws.

(j) Participant’s Acknowledgments. The Participant acknowledges that he or she: (i) has read this Agreement; (ii) has
been represented in the preparation, negotiation, and execution of this Agreement by legal counsel of the Participant’s own choice
or has voluntarily declined to seek such counsel; and (iii) understands the terms and consequences of this Agreement; and (iv) is
fully aware of the legal and binding effect of this Agreement.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement as of the day and year first above written.

MKS INSTRUMENTS, INC.

By:     
Title:     

90 Industrial Way 
Wilmington, MA 01887

     

     
[Participant’s Name] Address:   _________________ 

     

Exhibit A

IRREVOCABLE STANDING ORDER TO SELL SHARES



I,      , have been granted      

shares of restricted stock by MKS Instruments, Inc. (“MKS”), which is evidenced by a restricted stock agreement between me and
MKS (the “Agreement,” copy attached). Provided that I remain employed by MKS (or one of its subsidiaries) on each vesting date,
the shares vest according to the schedule set forth in the Agreement.

I understand that on each vesting date, the vested shares (the “Shares”) will be deposited into my account no.      at [broker]
(“[Broker]”) and that I will recognize taxable ordinary income as a result. Pursuant to the terms of the Agreement and as a
condition of my receipt of the Shares, I understand and agree that, for each vesting date, I must sell a number of shares sufficient to
satisfy all withholding taxes applicable to that income. Therefore, I HEREBY DIRECT [BROKER] TO SELL, AT THE MARKET
PRICE AND ON EACH VESTING DATE (OR THE FIRST BUSINESS DAY THEREAFTER IF A VESTING DATE SHOULD
FALL ON A DAY WHEN THE MARKET IS CLOSED), THE NUMBER OF SHARES THAT MKS INFORMS [BROKER] IS
SUFFICIENT TO SATISFY THE APPLICABLE WITHHOLDING TAXES, WHICH SHALL BE CALCULATED BASED ON
THE CLOSING PRICE OF MKS’S COMMON STOCK ON THE LAST TRADING DAY BEFORE EACH VESTING DATE. I
understand that [Broker] will remit the proceeds to MKS for payment of the withholding taxes.

I hereby agree to indemnify and hold [Broker] harmless from and against all losses, liabilities, damages, claims and
expenses, including reasonable attorneys’ fees and court costs, arising out of any (i) negligent act, omission or willful misconduct
by MKS in carrying out actions pursuant to the third sentence of the preceding paragraph and (ii) any action taken or omitted by
[Broker] in good faith reliance upon instructions herein or upon instructions or information transmitted to [Broker] by MKS
pursuant to the third sentence of the preceding paragraph.

I understand and agree that by signing below, I am making an Irrevocable Standing Order to Sell Shares which will remain in
effect until all of the shares have vested. I also agree that this Irrevocable Standing Order to Sell Shares is in addition to and subject
to the terms and conditions of any existing Account Agreement that I have with[Broker].

      
Signature Signature (Additional Account Holder) 
Print name:      Print name:       
Dated:      , 20     Dated:      , 20     


